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Proteſtant-Diflenters Cale : | 


, - 


The Staturc of the 23 of Elig. Ca. 5 Inflicting the Penalty of 20 þ, 
_ per Month tor Not coming to Church, Explained. | 


Law excuſes no man, "tis farevery man ſhould be 
- farniſht as far as may be with means to under- 
ſtand each Law that concerns him ; and. ſeeing the Sta- 
ture of the 22 Eliz.after many years. Dormancy, begins 
in ſome places to be.putin Execurion upon Proteſtants, 
it cannot | humbly conceive, be any. Crime or Offence, 
to offer ( with all Modeſty and Submiſhon ) ſuch rea- 
{onable Conſiderations as may tend towards ihe Ex- 
planation and Underſtanding the true ſcope, mean- 
ing, and'exrent of char Law; which-for more plain- 
nets, ſhall be done by-way of ſtating a Cale; Thus, 
Suppole an Indictment brought againſt A. B. ier- 
ting forth —** Thar the ſaid A. 5. fora yearlalt paſt, 
«yas an Inhabitait within the Town of C. and a Pa- 
« rjiſhioner of the fame Town, and by the whole tune 
« aforeſaid, was of the Ape ol ſixteen years and up- 
© wards. | . 
« And that the ſaid A. B. from the 10th of Auguſt, 
« Anno 34 Car. 2s until the 11th of Sept. in the year, 
«iz. by the {pace of a:Month next following after 
< the faid 1cth day. of Angult,did not repair to rhe Pa- 
&« r;ſb-Church of C. aforelaid, nor to any other Church, 


& Ince 'tis a Rule in our Law, that Jgnorance of the 


the impoſſibility of making ſuch®a Proof ; yet the 
Clauſe that the Defendant was not ar his Pariſh Church, 
is a matter of Fact, and a matrer of Fact ( which over 
and above the Proof of the DefenJants being- a Pari- 
ſhioner all the Months laid.in the Inditm-1r, and a- 
bove ſixteen years,” which is likewiſe neceſſary ) ought 
to be proved, and for default thereof the Defendant to' 
be Acquicted, ; | 

And therefore the Defendant may inſiſt and ſtand 
upon ic, and that for thele Realdns. 

1. Forghat the being or not being of the Defendant 
at his Pariſh Church, doth or may lie inthe Knowledge 
of the Proſecutor, and without fach Knowledge a whole 
[ own, orany great number of Perſons ( if juch a Pra- 
Ctice ſhould be allowed ) may be Indicted and put to 
needle's Troubte and Charge ; nay, and perhaps Con- 
victed too wrongfully ; for queſtionleſs a man goiug to 
do a lawful. Act, ata lawful place, is not- bound to 
carry Witzeſſes with him. | 

2. Becaule, touching not coming to Churck there 
are three Statutes, viz. 1 Eliz. 23 Eliz. and -3 Fa- 
cobi. Now this Indictment is grounded on the two firſt ; 
not coming to his- Pariſh Church being againſt 1 Eliz. 


;and not coming to ſome Church, or any Canrch againſt 
;23 Eliz. which allo referrs to 1 Eliz. for it ſaith, He 
that ſhall not come,contrary tothe Statute of 1 Eliz. now 
' 3 Facobi ſaith If any one reſort not, &c. and hear 


« Chappel; or ual place of Commen-Prayer and 
<« Divine Service, any Lords day'or other dayes .Or- 
« gained or -uled to be: kept as Hdly-dayes, happening 
« between the {aid rath day of Augu/t, and the ſaid 
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« 1 1th day of Scpr.. but: voluntarily and obſtinately 
< hath forborn the ſame by the taid ſpace. of a Month, 
«the ſad A. B: not having any Lawful or realonable 
« Excute or Impediment to be abfent : Conrra formam 
co Status in bnjuſmcdi caſy edit: & proviſe. in Contempt. 
o« tifti- Domini Regis, Age noreontra pacem, ec. _ 
The Defendant Pleads Non Cup. that 
tsr0.'ay, Not Gui 


ley. | 
The matter coming on to Trial ifhe Detendant (or 


for 'tis ſaid, there is a K/c of Court, that ofthe Pro- 
ecutors not appearing, the Defendant is to h®acquir- 
red. However, be there ſuch a Rule or nor, upon the 
Reaſonableneſs gf the Ground thereof, I.conceive ) if 
the Proſecutor do. nor appear, the Defendant may 
move for his Acqaitral, and ought fo be Dilcharged. 
. Ohj. If it be ObjeQed, thac the Proof Lics on the 
Defendants part, and that he ought to provemis Heing 
at Church : | 
Anſw. It may %e Anſwered, that the Defendant 


his Councel ) moves, that the Proſecutor the Pro 


as to all parts of the Inditmenr ({ other* and excepr' 


only ſo much thereof-'as concerneih. going to any P4- 
riſh Church other .than his owz, and his having a law- 
ful [mpediment ) d2niesthe {aid Allegation, and 15 not 
to make any {uclProot. | 

For tho the Proof may not be expetted on the Pro- 
ſecutors part, of the i)eferiaancs not going to orher 


Churches, &c. becauſe of che mulcitude of them, and 
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- Claims the Goods ; whic 


Divine Service, &c, according to the. Statute made 
i El:;z,: He may within a Month after the Offence 
cone, if he cannot make.ſome good Excuſe for his 
Abſence, be Convitted before one Juſtice, [ Note the 
manner how, not for want of Proof on his part of his 


being at Church, but ] upon his own Confeſſions or the 


Oath of one Witneſs : Note again, It faith not, If be 


| cannot prove he,was at Church, bur if he cannot make 


Excuſe ; the Proof of the Impediment lies on him, if 
he alleadge any, but his not being ar his Pariſh Church 
muſt be proved at leait by one Witneſs : $o this In- 
dictment being grouaded on 1 Eliz. as well as 23 Eliz. 
for that by the 3 Fac. a Conviction for 12 d. cannot 


| be. without Confeſſion of the Party, or Oath of one 


SVitneſs; it cannot be. imagined that a Conviction 
for 20'l. ſhould be on leſs Evidence, or no Evidence 
at all, or that leſs proof ſhould ſerye in the one Caſe 
chan in the other. | 
3. For that the Law allows of a"Plea of Non Culp. 
( not Guilcy ) to thete Indiftments, and where that 
Plea is allow*d, the Proof lies on the other fide, unlets 
it be otherwile Enacted and ſpecially Provided : As for 
Landing:Goods, Cuſtom not being paid, by the Sta- 
tute O-7nz proband, is expoelly laid on his part that 
ſhews or plainly.ampliesit 
lay not on his part before, for then that: Clauſe of the 
Act hadbeen needleſs; but in this Cale rhere is no ſuch 


Proviſton ; And Qzery, Ihe Proof lay.on the De-> : 
bv Bo :” * fendants 3 
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\-ntants part, whether Not Guilty would have UF 
a good Plea ? : |; | 

4. For that, the Law preſumes no man to be an 
Offender till, proveg fuch, and 1s more prone to Ac- 
quit than Condemn, therefore” there being no Evi- 
dence to the conttary,” it is to be preſumed rather that 
the Defendant did his Duty and went to Church, than 
without Evidence to pretume tne contrary, © 7 

5. For thatthe Jury are {worn to try tht Tue join- 
ed, viz. whether Guil:y or Not Guilty, according 
to their Evidence ; lo not as a matter oE, Form, ra(h- 
ly,by Implicit Faith, or in Complemental Obedience, 
nor upon truſt,beljcf or prelumprions; but upon Ev:- 
dence, that is, a {ufficiency of Sworn Witneſſes, and 
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£6, 1S13 
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148 WAGE Reprove himſelf a Proteiunt, and no. Popiſh 
Reculant, the defence ſeems very (trois for thele rea- 
{ons, which Evince Proteſtants not ro bs within thoſe 
Acts; As } | 

1. For that Morher Act is made againſt diffenting 
Proteſtants, and a fevere one too, wt, 35 Eliz. in 
which Papiſts and” Popiſh Reculanrs are nor included, 
but exempted; And if Proteſtants bealto in23 Efz. 
then the Laws are more ſevere againſt them F558 
pits, .and they are in a worſer Cafe, which (in thoſe 
thmes, there being ſo many Popith Plots againſt the 
Queen ) is not-realonably to be preſumed. 

2. The Preanible of this AEt 'of 23 Eliz, and the 
former part thereof, ſhews it made againſt Popiſh Re- 
 culants : See allo Sir S?mon Diggs Journal of ll the 
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other Proofs to a Jury for finding an Iſſue, and to call- 
ed, becauſe thereby the "point in Mae 1s to be made 
Evid.nt to ihe Jury —— Probationes dcbent efſe Evi 
acntes, © luce cluriores. 4 

Cbj. It may be ObjeGed,, that.not going to'his Pa- 
riſh Church is a Negative. _ 

Anſ. But itis luct,a Negative as may be proved, 
and to make a man an offender, it muſt, for the Rea- 
{ons above, be proved. Wy 
- © Ob. If ir ſhould he pretended, rhar the Grand Ju- 

ries finding it,is a ſufficient Evidence for the other Jury. 

Arſe. Iris to be antwered, that it neither 1s fo,* nor 
hath been ſo taken ; -nor their Verdicts, or finding of- 
fered as Evidence to'the other Jury. Nothing being 
more common, than when a man is Indicted, tho the 
Bill found By the grand Inqueſt, yet if no Evidence 
come apainſt him ar his Tryal, for the Court to direCt 
the petty Jury to acquit him. | 

Obj. It may in this Caſe be alleadged, thatthe De- 
fendant is reputed'a Phanatzch, one that 1s reported not 
to goto Church,and fo it is to be pretumed he goes nor. 

Lil. Indietments are to be found on credible Wit- 
neſles,plain and direct proof,and not probabilities or In- 
ferences,neither upon Hearſay*s, Reports or the like. 
Neither in ſuch a Caſeas this, on any'of the Jurors 
own Information,, unleſs rhey were conſtantly during 
' *the Month all Sundays and Holy-days at the Church, 
and do know, and did take Notice that the Defendant 
was not there. 

Theſe 4rpuments and' Reaſons carry ſuch weight, 
that I conceive the Defendant muſt thereupon be dif: 
charg'd for want of Evidence, orat leaſt may move 
to have it ſpecially found, and let rheJury referr it to the 
Law, viz. If the matter and Evidence be /ufficient* iz 
. Law to maintain this Ifſue, then chey find ic, other- 
wife not. _. | | 
If any Witneſfles appear apainſt the Defendant, he 
may Examine them; —_ 

1. How they know A. B. lived in the Town that 
month, and in what houle, and how they know hinms# 
to be above ſixteen years of Age ? 

2. Whether the Witne's himſelf were conſtantly 
at Church every yunday, Holy-day and time when 
Divine lervice was aid there all that month, &c ? 

And then the Defendant hath this further to anfwer, 

that he+is 4 Proteſtant, profeſſing the Proteſtant Reli- 


gion, and no Pap!ſt or Popilh Recniant, and fo not | 5 


within the ACts made apainſt Papiſts and Popiſh Re- 
cuſants, confequently nor Guilfy as to any Indictment 


Parliaments in that Queens Reign. 
3. The Act of 5 Jac. Cap. 6. faith, If a mwyricd . 
Woman ( being Lawfully convicted as a Popifh Re- 
caſant for not coming to Church ) ſhall nor, &c. which 
ſhews that Convictions on 23 Eliz. are Convictions 
of parties as PFepiſh *Recuſants ; therefore the Defen- 
dahic being no Papiſt, cannot be Convicted on thar A. 
Andas t6 this point too, the Defendant ( if he fee 
cauſe) may move to have 1t ſpecially found,-. and if 
Over-ruled,tender a Bill of Exceptions. 

Laſtly The Defendant may init upon this, That 
he doth go ta Church, and ſo Conform, and if he prove 
this, it ſeems ſufficient for his Acquittal. | 

:Obj. If it be objected, that h& ought to prove he 
\went to Church during the Month in the Indaftmenr, 
and that his going ſince is not ſuſhcienr. 

*- Anſ. 1 do conceive in this Cale his going ſce be- 
ing proved,is fufficient. ' For, 

1. Before Proſecution the Defendant might not be 
fo exatt ro take Witneſſes as heis now, and it may puz-' 
zle many a very good Church-man to proveupon Oath 
his being at Church in Februury laſt. But from the 
Defendants going now, it is to be preſumed he went 
beforc—Fuſtuia j Hae ſequitur mitiorem partem. Ju- 
ſtice always makes the moſt favourable Conttucion. 

2. The ACFof 23 £/:z. faith, "Every perton Guil- 
ty of any offence againſt the Act (excepr Thyeaton ) 
who ſhall be theteof Indicted, or at his Arraign- 
ment or TRIAL before Judgment S:bmir and Conform 
himſelf before the Biſhop ot che Diocels, &c." or. be. 
fore the Juſtices where he thall be Indicted, Arraigned 
,or Tryed ( having not before made Submiſſion, Cc.) 
{hall upon his Recognition of ſuch Submiſſion,”in open 
Aſſizes gt4 Seſhons of the County where ſuch perſon 
ihall be Reems be. diſcl,2rged of all and every. the 
faid Offences againſt that Act (except 'Treafonable ) 
and of all pains and Forfeitures for the fame. 

Now, the Defendants going to Gbarch- ( by him 
proved ) is-an Attual Submuſſion, or as much as per- 
formance of a Submiſhon, and to more than a Promiſe, 
and is an Evidence of his going before. © And efpeci- 
ally iT no þroof to the Contrary, a good' Evidence for 
his Acquittal. 


Lex plus Landatur qnando Ratione prebazuy. 
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